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TO: Access to Justice Subcommittee 
 
FM: South Carolina Bar 608 Task Force 
 
DT: June 10, 2009 
 
RE: Draft Amendments 
 
 
Thank you for forwarding your draft amendments.  We applaud the Subcommittee for the 
improvements it has drafted.  The Bar’s Board of Governors embarked on a similar course 
before the House took its latest action. 
 
As the Court advised the Bar in February, it declined to amend Rule 608 at that time.  The Court 
referred the Bar’s proposal and county bar amicus brief to the Access to Justice Commission for 
it to study and make recommendations regarding Rule 608.  It is in the spirit of the Bar and 
Commission working together toward a solution that we submit this memorandum. 
 
Because the petition and amicus brief raised significant constitutional concerns, the Task Force 
urges that the amendments not go before the full Commission without mention of the 
constitutional ramifications of amending the text in lieu of replacing the rule.  We are concerned 
how the absence of comment may be misunderstood by other members of the Commission.  The 
Subcommittee might draw the Commission’s attention to the lingering constitutional issues by 
statements to the effect: 

a.  The significant constitutional issues raised by the Bar have not been fully addressed 
by the amendments. 

 or 
 b.  The Subcommittee believes that the draft passes constitutional muster. 
 
Recently, the Task Force has identified an interesting website, http://tcpjusticedenied.org, 
dealing with issues the Subcommittee and Task Force are facing.  We will be examining its 
resources further.  
 
The Task Force takes note of the recognition by the Court last week in the stimulus fund suits 
that the separation of powers must be preserved.  Specifically, the Court noted the roles of the 
three branches. 



“In the government of this State, the legislative, executive, and judicial powers of the 
government shall be forever separate and distinct from each other, and no person or 
persons exercising the functions of one of said departments shall assume or discharge the 
duties of any other.” S.C. Const. art. I, § 8. One of the prime reasons for separation of 
powers is the desirability of spreading out the authority for the operation of the 
government to prevent the concentration of power in the hands of too few and provide a 
system of checks and balances. State ex rel. McLeod v. McInnis, 278 S.C. 307, 312, 295 
S.E.2d 633, 636 (1982). Under our system, the legislative department makes the laws, the 
executive department carries the laws into effect, and the judicial department interprets 
and declares the laws.  

 
At this point, the Task Force is uncertain whether a court rule should be in place to distribute the 
appointments in the event there are insufficient lawyers employed or retained under contract to 
accept all of the appointments.  The quantity of matters to be pursued by the State is a legislative 
prerogative, though the State must honor constitutional requirements of representation once a 
matter has been pursued.  The State has the obligation to fund the prosecution of matters and to 
fund the defense of matters concerning required indigent representation.  The State thus 
determines the number of matters which may be pursued when the legislature makes its 
appropriations.  The executive branch is charged with providing that representation, so it has the 
responsibility of hiring or retaining sufficient prosecution and defense counsel.  The judicial 
branch’s responsibility is to ensure that competent defense representation has been provided by 
the executive branch where the law requires. 
 
The Task Force would prefer that the Subcommittee go beyond the draft to address the problems 
raised by the petition and amicus brief because we believe that actions now will further progress 
toward long term resolution.  We suggest consideration of the following: 
 

1.  As a compromise, agree on a timetable to adopt the Bar suggestion 
We urge the Subcommittee to advise the Commission that it supports the Bar’s 
draft rule if effective July 1, 2010. 

 
2.  Insert a right of the member in the amended rule to refuse appointment if funding is 
not in place 

A new subsection would permit those members who chose not to provide 
uncompensated service with a means to decline the appointment.  Thus, there 
would be no taking of property which had not in essence been volunteered by a 
lawyer.  Appointments would be made to the extent the State provides funds and 
lawyers provide true pro bono service. 
(j) No lawyer may be compelled to accept an appointment if there are insufficient 
funds remaining in the State budget appropriated for such appointments to cover 
the anticipated costs of representation and expenses. 

 
3.  Insert right in amended rule to move trial court for relief 

As an alternative, we urge adoption of a new section which creates slower 
migration of meeting the funding need and acknowledges South Carolina case 
authority.  It is not logical to accept the proposition that appointments at some 



point could constitute a taking of property without providing a means to prevent 
that taking. 
(j) A lawyer who determines that continued representation under court 
appointments would result in a taking of his property without fair compensation 
may move the trial judge for permanent relief from future court appointments. 
The trial court will grant such relief upon a sufficient evidentiary demonstration. 
 

4.  Insert right in amended rule to move trial court for relief after 40 hours 
As another alternative, we urge adoption of a new section which permits a lawyer 
to seek relief after having given 40 hours of service at the reduced rate or absence 
of funding. 
(j) A lawyer who determines, after rendering 40 or more hours of service 
pursuant to appointment under this rule, that continued representation under 
court appointments would result in a taking of his property without fair 
compensation may move the trial judge for relief from future court appointments 
in that appointment year. The trial court will grant such relief upon a sufficient 
evidentiary demonstration. 

 
5.  Require service from those now eligible for exemption as state and federal 
government attorneys 

We suggest eliminating the exemption found in (d)(1)(J) to in part address the 
equal protection issues. 

 
6.  Require service from those who seek the voluntary exemptions 

We suggest adoption of a measure to address the equal protection issues. 
(k) All who seek exemption from appointment under (d)(1) will give 30 hours of 
community service related to the legal profession in lieu of taking appointments in 
the year in which the exemption was exercised and shall report that service to the 
South Carolina Bar on a form prescribed by the Bar when paying their license 
fees. 

 
7.  Eliminate the ability to appoint members from the lists to serve as guardians ad litem 

The executive branch can furnish guardians, who do not need legal training to 
perform their service. 

  Strike from (a) the reference to guardians. 
Revise (e) to indicate those who have not fulfilled their trial experiences during 
their first year of admission may be passed over once. 
Strike all in (g) which references the ability to appoint members as GALs. 

 
8.  Require service from some who seek the voluntary exemptions 

In the alternative, we urge adoption of a measure to address in part the equal 
protection issues. 
(k) All who seek exemption from appointment under (d)(1)(B), (C), (I) and (J) will 
remain eligible for appointment as GALs. 
 

 



9.  Permit award against the State of fees and expenses 
In the event that future funding is insufficient we urge recognition of the right to 
collect from the State for uncompensated services and expenses. 
(l) Failure of the State to compensate a member for services and expenses shall 
entitle that member to bring suit for services at the published Insurance Reserve 
Fund rates and for all actual expenses. 

 
10.  Require taxing of fees and expenses as costs 

In the alternative, we suggest recognition that uncompensated services and 
expenses be required to be taxed as costs against the State. 
(l) The services and expenses for which the State has not provided reimbursement 
shall be taxed by the trial court as costs against the State on the basis of the 
published Insurance Reserve Fund rates and for all actual expenses. 

 
The Task Force is mindful of the economic times, yet it believes the House took a principled 
position which should be given due consideration.  Hence, the Task Force believes the 
Subcommittee must look beyond a temporary improvement to the political reality that Rule 608 
permits the General Assembly to continue to underfund its mandated court appointments and for 
some types of cases on occasion provide no funding. 
 
Our Court has done a masterful job of securing federal funds to move our judicial process 
forward.  The State has failed to pay for the infrastructure necessary and continues to underfund 
the judicial system.  Sadly, the underfunding of court appointments touches the most vulnerable 
in our society who need full access to justice.  Now is the time to declare what is needed to 
create an efficient system which does not rely on servitude and to permit the legislature to 
allocate the State resources in a manner it best determines meets societal needs and 
responsibilities. 
 
The judicial system is supposed to protect citizens from overreaching by the State.  As we all 
took oaths to uphold the federal and state constitutions, let us now honor those oaths and respect 
the separation of powers. 
 


