
Exhibit C 
STATEMENT IN SUPPORT OF REPLACING RULE 608 

Flo Lester Vinson, President, South Carolina Bar 
April 2009 

 
 
 The following text is submitted, not as a statement adopted by the South Carolina Bar, 
but as a reference for remarks which will be made on April 15, 2009, by representatives of the 
South Carolina Bar Board of Governors before the Pro Bono Subcommittee of the Access to 
Justice Commission (“Subcommittee”). 
 
 The Bar appreciates the opportunity to share its perspective with the Subcommittee and 
thereby the Commission.  The Bar sought a meeting as a result of its understanding of the 
February 9 letter of Chief Justice Toal.  The Board interpreted that letter as a deferral of 
consideration of the Bar’s petition until such time as the Commission could study the proposal 
and make recommendations.  The March 26 letter from the Court notes that the referral to the 
Commission was made to study less drastic modifications. 
 
 The Bar agrees that Rule 608 can be amended to be made fairer.  The Board created a 
Rule 608 Task Force which can pursue that objective.  Creation of the Task Force between the 
two letters from the Court is an indication that the Bar continues to seek to work with the Court 
on the pressing issue of Rule 608. 
 
 The Board is required by the Bar’s Constitution to seek implementation of policies set by 
the House of Delegates.  The House in May voted to seek replacement of Rule 608.  Thus, the 
Board comes to the Subcommittee today to press that position, not in a confrontational manner, 
but as required by its constitutional charge. 
 
 The Bar has long traveled on the road to securing competent legal representation for 
indigents.  It took a position in 1993 on the issue which included a requirement of compensation.  
When the Court noted it had no taxing authority, it revised its position in 1994 to eliminate that 
provision.  It submitted a rule based on judicial circuits.  Ultimately, the Court issued Rule 608 
based on regions of representation, and that Rule has been amended since its adoption. 
 
 Chief Justice Finney once suggested that the Bar should not be fighting for judicial 
branch money but for court appointment money.  The Bar chose to support much needed judicial 
branch funding. 
 
 At one point the public defenders asked the Bar to support increased criminal defense 
money in lieu of securing private court appointment money, and the Bar again deferred.  
Recently, the Bar agreed to support creation of the statewide public defender system though it 
meant, once again, deferring the acquisition of State recurring funding for civil court 
appointments. 
 
  Over these many years of inadequate funding the Bar has consistently supported other 
pressing needs.  The Bar has been the consummate team player. 



 The Bar will not today recount the arguments presented in the Bar’s petition and in the 
amicus brief supported by 19 county bar associations.  The Bar acknowledges that these 
economic times do not favor allocation of State funds for court appointments, but numerous 
reasons support the Bar’s position for replacing Rule 608. 
 
 First, legislators have invited the Bar to sue the State, suggesting that funds will not be 
put in place irrespective of the economic condition of the State.  The Bar does not feel it is 
prudent to engage in litigation irrespective of the economic times.  Private lawyers, however, are 
increasingly discussing suit, and there is little to be gained by not acting now in a manner which 
would avoid such private suits. 
 
 It is worth noting that those lawyers who accept said appointments do so at a bargain rate 
for the State.  There is no guarantee that a suit, if successful, would not subject the State to a 
liability based on quantum meruit at hourly rates far in excess of the rates which could be paid 
under voluntary contracts.   
 
 Second, the Bar does not view the provision of counsel as the Court’s responsibility.  
Courts exist in part to ensure that constitutional rights will not be violated.  Hence, if the State 
attempts through its Executive Branch to proceed in violation of an individual’s rights, the 
Judicial Branch must stop the action. 
 
 The General Assembly (“GA”) recognizes that another branch must provide 
representation.  Courts are to adjudicate, not prosecute or defend.  The GA has created the 
Commission on Indigent Defense (“CID”).  CID is not in the Judicial Branch.  The GA requires 
CID to request funding and does not require the Judicial Branch to request that funding. 
 
 The existence of Rule 608, however, effectively relieves the GA from having to provide 
funds.  This is the thrust of what the Bar seeks to correct through its petition. 
 
 The State may choose not to provide funds.  The trial courts thereafter would dismiss 
actions brought without the required counsel present.  Would it suddenly become the private 
bar’s responsibility to provide representation if all public defender funding was eliminated?  The 
Bar thinks not. 
 
 Third, the replacement system sought would provide experienced counsel and efficiency 
in the trial courts.  These are objectives which the Bar believes the Commission shares.  A 
candidate for the Court recently noted that lawyers appointed for the indigent are not doing what 
they should.  The Bar suspects that appointed counsel are weary of the appointment burden or 
simply not capable of providing adequate representation and that paid counsel would not leave a 
negative impression on jurists while providing effective representation. 
 
 The conscription of lawyers’ services is not the way by which other states meet their 
constitutional obligations.  The Bar believes that South Carolina alone requires service of some 
Bar members as a condition of retaining one’s license to practice law.  The Bar is collecting data 
on how other states provide indigent services and will forward that material to the 
Subcommittee.  By way of example: 



 
Georgia: Budget is state appropriation; $40.4 million this year for criminal; civil is 
provided by counties and not yet known 

 
North Carolina: Office of Indigent Defense Services received $118 million last year, of 
which $108 million was state appropriations; $9.9 million of the sum for abuse & 
neglect, TPR; no compelled service 

 
Tennessee: All funding is through state appropriations; civil legal fund is $3.3 million, 
TPR, abuse and neglect fund is $4 million, criminal is $21.46 million; by court rule, 
appointed counsel “shall be entitled to reasonable compensation for services rendered” 
and designated expenses “will be reimbursed” 

 
 Fourth, a subset of citizens should not bear a societal responsibility.  As the Bates 
decision guides us, lawyers are entitled to no special privileges under constitutional matters by 
virtue of being in an honored profession.  Neither then can there be special responsibilities 
imposed by the State nor can their income be raided to pay for the expenses of defense. 
 
 Fifth, particularly unsettling under Rule 608 is the fact that not all in-state Active 
Members bear an equal responsibility.  While there is no justification for the taking of legal 
services from lawyers, there is certainly no justification from taking even more from some so 
that others will have nothing taken.  While the Bar feels that the Lawyer’s Oath is not intended 
to infringe on constitutional rights, the Bar also notes that all Bar members took that Oath. 
 
 The Bar tried to amend Rule 608 15 months ago, much as the Subcommittee is now 
considering doing.  There was a hue and cry from persons who were to be no longer exempt that 
they needed to keep their exemptions.  They did not want to use personal computers, they did not 
want to pay for expenses; they did not want to use personal time; they were not competent in 
certain areas and did not think they should have to pay others to do their service.  Some of those 
voices did not seem to be concerned about the other lawyers who were doing those things. 
 
 There was a suggestion that government lawyers were less compensated than private 
lawyers.  The Bar’s recent survey by its Professional Potential Task Force suggests otherwise in 
the early years of practice, and it does not take into account the deferred value of pensions, post-
retirement medical benefits and early retirement. 
 
 The Bar concluded just months later that amendment was not the route to take.  The 
solution is addressing the core problem. 
 
 Sixth, jurisprudence in this state has been limited to individual cases and has suggested 
that there is a point at which a taking would occur.  Yet, Rule 608 provides no mechanism for 
identifying when that taking has occurred, arbitrarily assigning a maximum number of cases 
which could be assigned.  If those cases took 50% of a lawyer’s productive time, would there be 
a taking?  Is there a point at which the cumulative effect becomes a taking?  Must a lawyer guess 
when the taking has occurred and file personal suit?  Is the lawyer entitled to withdraw when the 
point of a taking has been reached?  The better approach is the one championed by the Bar -- 



employment or contracts. 
 
 The Bar has welcomed the past comments of our Court on the legal and moral 
responsibility of the State to provide funding.  Most recently, the Chief Justice characterized the 
appointment process as involuntary servitude.  The Bar urges the Commission to assist the Court 
in justifying replacement of Rule 608 so that it does not appear to support alone a principle 
which should be equally supported by our Legislative and Executive Branches. 
  
 The Bar seeks the Commission’s commitment to replace Rule 608.  If Rule 608 was to be 
changed effective July 1, 2010, the GA would have adequate time to put funding in place or 
determine that fewer prosecutions would be brought (in much the same manner as it now limits 
funding for law enforcement and prosecutors).  Any interim measures to spread the burden 
would be welcomed by those lawyers now encumbered by too many appointed cases.  Any 
addition to Rule 608 requiring payment for services and expenses would likewise be welcomed 
by the private bar.  Ultimately, fundamental fairness requires replacement of Rule 608 so that the 
State bears the responsibility it is now enabled to avoid. 


