
     
 
 

 
 

P.O. Box 608 
Columbia, South Carolina 29202-0608 

Phone (803) 576‐3808    Fax (803) 799‐5290 
 

 
July 15, 2009 
 
 
 
The Honorable Jean Hoefer Toal 
The Supreme Court of South Carolina 
1231 Gervais Street 
Columbia, South Carolina 29201 
 
Dear Madame Chief Justice: 
 
On behalf of the South Carolina Access to Justice Commission, I am writing to respond 
to your February 9, 2009 request that the Commission study and submit 
recommendations to the Court concerning Rule 608, SCACR. 
 
As a result of the Court's request, the Commission convened a work group consisting of 
members of the Commission, county court administrators, children's advocates, DSS 
counsel, and representatives of the Guardian ad Litem program, among others.1  The Rule 
608 Work Group met nearly every other week from February through June to assess the 
effectiveness of the Rule and to consider means by which the State's indigent 
appointment process could be improved.   
 

                                                 
1 The Rule 608 Task Force members included Commissioners The Honorable Jackie 
Bowers, Terry Richardson, Rangeley Chewning, Swati Patel, George Cauthen, Stephanie 
Nye, and Robin Wheeler, in addition to myself.  Non-commissioners also contributed 
substantially to the work of the Task Force.  They included the Honorable Jamie 
Campbell, Hugh Ryan of the South Carolina Office of Indigent Defense, John Starmack 
and Scott Hayes of the South Carolina Supreme Court's Department of Information 
Technology (IT), Virginia Williamson of South Carolina DSS, Louise Cooper and 
Virginia Ravenel of the Governor's Guardian ad Litem Program, Bob Wells of the South 
Carolina Bar, and Treneice Flowers of the Children's Law Center. 
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During the process, we analyzed data furnished by the Court's IT Department 
representatives, the S.C. Bar, South Carolina DSS, and the South Carolina Guardian ad 
Litem program.  We consulted clerks of court and S.C. Bar officials to clarify the 
mechanics of county appointment processes and to evaluate the extent to which such 
systems were uniform among counties.  We met with members of the Board of 
Governors of the S.C. Bar to hear their concerns which included the constitutionality of 
Rule 608 and the underlying statutory schemes that require the appointment of counsel 
without adequate compensation.  In addition, we met with members of a recently 
appointed Rule 608 Task Force of the S.C. Bar to receive their recommendations for 
amendments to Rule 608. 
 
As a result of these efforts, the Commission reached the following general conclusions: 
 
1. The Rule 608 appointment process is not an effective means of consistently 

providing adequate representation to indigents, particularly in Family Court 
matters. 

 
2. Although the Commission believes the current system of indigent appointments is 

not adequately funded, the Commission has not taken a position on the concerns 
expressed by the South Carolina Bar as to the constitutionality of Rule 608 and 
the underlying statutes requiring such appointments. 

 
3. The operation of Rule 608 itself produces certain inequities in the appointment 

process that can be corrected by amendments to the Rule. 
 
Rule 608 Proposed Amendments 
 
Based on the investigation and report of the Rule 608 Work Group, the Commission 
made the following findings:  
 
1.  Rule 608 operates in a manner that has resulted in a disproportionately higher 

number of appointments in Family Court matters to members of the Bar of rural 
counties than to Bar members in urban counties. 

 
2.   Practitioners who comply fully with Rule 608 by identifying all counties within 

South Carolina where they maintain an office, provide a significant amount of 
legal services, or advertise are more likely to receive a substantially greater 
number of appointments than Bar members who do not identify all such counties.  
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3.   A large number of active Bar members are exempt under Rule 608 from 

appointments.  An increase in the number of practitioners eligible for 
appointments would decrease the total number of annual appointments to which 
any single member would be subject. 

 
4. Rule 608 requires members of the Bar eligible for appointments to designate their 

preference for inclusion in either the "Civil List" or the "Criminal List."  The 
management of Rule 608 civil appointments is more problematic, however, than 
the appointments from the Criminal List.  This appears to be the case because of 
the existence of a recognized segment of the Bar with criminal experience willing 
to accept the appointments due to the greater availability of funds to provide 
compensation for the appointments.  Consequently, the Commission's 
recommendations are directed largely at modifying the civil appointment process, 
for which adequate funding has not been appropriated by the General Assembly. 

 
Based on the foregoing findings, the Commission unanimously approved recommending 
to the Court that the following proposed amendments to Rule 608 be adopted: 
 
The Regions 
 
The number of regions identified in Rule 608 from which members of the Bar would be 
appointed from an urban area to provide support for appointments needed in rural 
counties should be reduced.  Under the current Rule, lawyers in the less densely 
populated areas of the state are often appointed to ten or more Family Court cases 
annually.  By contrast, it is not uncommon for Bar members in one of the state's urban 
centers to receive no more than a single such appointment every other year.  To create a 
more equitable appointment process, Rule 608 should provide for fewer, more heavily 
populated regions in which a sufficient number of practitioners would be available to 
cover all civil appointments in the region. 
  
For these reasons, the Commission recommends that Rule 608 be amended to provide for 
six regions instead of the eleven currently provided.   With the exception of one region, 
each region under the proposed amendment would include a single lead county from 
which Bar members would be available to serve as a resource to counties where there are 
too few lawyers to cover the cases in which the courts are required under applicable 
statutory authority to appoint counsel to indigent parties.  The only region that is an 
exception to this arrangement is Horry, where members of the Bar from both Horry and 
Florence Counties would supply attorneys for appointment under the proposed 
amendments for appointments in Dillon County for six months respectively during the 
year. 
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Single County Designation 
 
Under Rule 608, a Bar member can be appointed currently to a maximum of 10 cases 
during the course of a year in the county where he or she primarily practices.  Further, 
lawyers who have identified, as required under the Rule, other counties in which they 
have other offices, advertise, or engage in a significant amount of practice can be 
appointed in up to ten cases per year in each additional county identified.  Under the 
proposed amendment, a lawyer would be required to designate only his or her principal 
place of business and would no longer be subject to additional appointments merely for 
practicing in multiple counties. 
 
Maximum Number of Appointments 
 
The proposed amendments to Rule 608 would reduce the maximum number of 
appointments annually from ten per county to a total of five without regard to the county 
in which the appointment is made.  Based on the projections developed by the Work 
Group with the assistance of the Court's IT Department, each region in the proposed 
amendment would have more than enough eligible practitioners to ensure that no member 
of the Bar should receive more than five appointments per year.  To achieve that 
objective, it would be necessary for attorneys in lead counties in each region to be 
appointed periodically to cases in rural counties within the region.  The frequency of such 
appointments will vary from region to region, but is not expected to exceed more than an 
average of two a year in any region.  For most regions, we believe the extent of the out-
of-county appointments would average less than one appointment per attorney annually. 
 
As the projections demonstrate, following the regional appointment system, five 
appointments per attorney per year within the Family Court are adequate to cover the 
need whereas five appointments per attorney per year in the Circuit Court are not 
adequate. While the Work Group considered the variances between the Family and 
Circuit Courts’ coverage, the practice within the two courts varies drastically. 
Historically appointments in Circuit Court are perceived as less burdensome because 
there has been adequate funding for reimbursement. 
 
Increase In Number of Eligible Appointees 
 
One of the larger categories of active members of the Bar currently exempt from Rule 
608 appointments are lawyers who have been admitted to practice 30 years or have 
attained 62 years of age.  To increase the number of lawyers eligible to receive 
appointments and reduce the number of cases appointed to each lawyer, the Commission 
recommends that these senior exemption thresholds be increased to 40 years of practice 
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or age 65, whichever occurs sooner.  Under this standard, more than 500 additional active 
members of the Bar would be eligible for appointments. 
 
The Civil and Criminal Lists  
 
The Civil List under Rule 608 consists of Family Court appointments, largely in child 
and adult protective service cases, and appointments in two types of actions filed in 
Courts of Common Pleas – post-conviction relief (PCR) and sexually violent predator 
(SVP) matters.  Because of the close relationship that PCR and SVP actions have to 
criminal proceedings, the Commission recommends the following amendments to the 
Rule 608 Criminal List and Civil List: 
 

o PCR and SVP appointments should be made from the Criminal List. 
 
o The Criminal List should be renamed the “Circuit Court List.” 
 
o The Civil List should be renamed the "Family Court List." 

 
Reporting 
 
During this process, the Rule 608 Work Group learned that the reporting and collection 
of data concerning Rule 608 appointments is inadequate.  Until a comprehensive 
electronic system exists among all courts in all counties in the state, the Court and Bar 
have no option but to rely on a manual reporting system.  Each year, county clerks of 
court have reported the total number of civil and criminal appointments to the S.C. Bar.  
The Work Group has proposed revisions to the clerks' reporting form, which the Bar has 
accepted.  In addition, the Commission recommends a proposed amendment to Rule 608 
that would require Bar members to report to the S.C. Bar annually the number of 
appointments received in the reporting year, the number of appointments pending at the 
end of the year, and the total number of hours expended on appointments during the year. 
 
Conclusion 
 
The preceding discussion presents the principal amendments the Commission 
recommends to Rule 608.  We have enclosed with this letter materials that include a clean 
and redlined version of the Commission's proposed amendments to the Rule.  See 
Exhibits A1 and A2.  In addition, we have enclosed the following materials the Task 
Force and the Commission considered:  Rule 608 appointment projections by region 
under the 5-appointment model (Exhibit B); a position paper submitted to the 
Commission by Flo Lester Vincent, immediate past S.C. Bar president, concerning a 
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constitutional challenge to Rule 608 (Exhibit C); and recommendations to amend Rule 
608 compiled by an ad hoc committee of the S.C. Bar, chaired by former S.C. Bar 
president Brad Waring (Exhibit D). 
 
I will be happy to respond to any questions the Court may have concerning this report.  
On behalf of the Commission, I would like to express our appreciation for the 
opportunity to address the significant and complex issues arising from the operation of 
Rule 608.  We are grateful for the Court's commitment to take all reasonable measures to 
ensure access to justice. 
 

Sincerely, 
 
 
 
 

Stuart M. Andrews 
Vice-Chair, South Carolina Access to 
Justice Commission 
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